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County Attorney
Brewster Oounty

Alpine, Texas |
Dear 35irt Opinion No., O<38%
Re} Can a bany y depository
under a pledge-gontruct and bond

fore the expirs-
3l the term asg\get’ out in
ta osontract gnd bondyq

Your latter of Augusi P41,) requesting an opinfon
of tgisdéepartment upon thaabove pfated question has been
received,

R g rol}ows:

sgltory, under a
Bgnd )\ resign”as such before
berm\as set out in said

thes expiratjon
Contract and\ Bom

"o have but one Be in Brewster County,.
tha 10%h day of Pebrvary, 1941, said Bank
16 epository Pledge Contraot
qners Court of Brewster County,
datraet sat out that sald Bank
depositing with the Commiassioners
Sweiér County, Texas, in sum of-
) ¥, 8rd then security is dewmorided,
as behng U, 8., Treasury bonds, and their nume
fhafi said ocontraect and bond reoltes that
'the conditions of the above contracted are
such, that, whereas, the above bounden pledgs,
Flrat National Bank of Alpine, Texas, was on
10th day of Pebruary, 1941, duly and 1egall¥ chosen
by Commissioners Court of Brewster County, Texas,

I
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ag County Depository, for said County, for a
period of two years, ending 60 days from the
date of the time fixed by law for the next
gelsotion of a depository.' Then the rast
of sald contract recites conditions of same,
a8 provided by statute,”

The duties of oounty depositories are presceribed in
detall by the statutes, namely, Articles 2044-2658a, Vernon's
Annotated Civil Statutes, As & general rule a depository is

.+ not relieved from liability until the funds deposited with it
¥ come into the control and custody of the proper officlals,

! And the 1l1ability may not be discharged through a secret
arrangement, not equivalent to paymenta, made betwsen an in--
coming and retiring depository. (State v. Tyler County Bank,
282 8, W. R2l1l; Teasue Independent Behool Districet v, First

State Bank, 241 S, W. 608)

Article 2544, Vernon's Annotated Civil Statutes, pro-
vides, in party

* "The Commiasionsra Court of each county 1s
hereby authorized and required at the February
Regular Term thereof next following each general
election to enter into a contract with any bank-
ing corporation, assocoiation or individual banker
in such ocounty for the depositing of the publie
funds of such county in suoch bank or banks: +« « »

Article 2545, Vernon's Annotated Civil Statutes, reads
as followst

e —

[ —

"

"Any banking corporation, assoociation or

i individual banker in such county dasiring te

! bs designated as oounty depository shall make

”3 and deliver to the County Judge an application

i applying for such funds and said application
ahall state the amount of paild up capital stook
and permansnt surplus of sald bank and there
shall be furnished with said appliocation a
statement showlng the financlal aondition of

, said bank at the date of said application which

; shall be delivered to ths County Judge on or

: before the first dey of the term of the Commis-

sioners Court at which the selaecticn of the
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depositories is to be made, Said application
shall also he accompanied by a certified check
for not leas than one-half of one per ceant of
the county's revenue for the preceding year as
a guarantee of the good faith on the part of
said bank, and that if aald bank is accepted,
as gounty depository, that it will enter into
the bond hereinafter provided. Upon the. fallure
of the banking corporation, assoclation, or
individual banker in such county that may be
selected a8 depoaitory, to ;ive the bond re-~
quired by law, the amount of such certified
chack shall go to the county as liquidated:
damages and the county judzge shall readvertlse
for applications, If necessary, to obtein a
county depository for said county."

Krticle 2548, Vernon's Annotated Civil Statutes, pro-

vides in parts . '

"It shall be the duty of the Commissioners
Court at ten 6'clock a.m. on the first day of
each tom at which banks are to be selected as
county depositorieas, to oonsider all applioca-
tions filed with the County Judge, causa such
applications to be entered upon the minutes
of tha Court and to select those applicants
that are accaptable and who offer the most
Tavorable terms and oonditions for the handling
of such funds and having the power to reject
those whose management or condition, in the
opinion of the Court, does not warrant placing
of county funds in theily possession., .+ . "

It will be noted that Article 2545, supra, specifically

provides that "Upon the failure of the banking corporation,
association, or individual banker in such county that may be
selected aa depository, to sive the bond required by law, the
amount of such certiflsd chesk shall go to the county ag liqui-
dated damages and the county Jjudge shall readvertise for
applications, if necessary, to obtain a county depository

for sald county."™ It will bes further noted, thet the statute
{Articles 2687-2589, Vernon's Annotated Civil Statutes) provides
for the selection of a depository upon the insolvency of a bank
which is a county, city or distriot depository.

It is stated in Corpus Juris Secundum, Vol, 26, p. 758
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"Under some statutes an annual designation

of depositaries 1s required, and in such case
designation of the depositary oontinues for a

feriod-or a year only. The term of a depositary
8 not limited to ona year by 2 statute require
ing the board of daposits to meet at a specified

time annually, or at any tize summoned, to

designate the bdanks of the state deemed eligible

for deposlts. A astatutory provision requiring
the sslection of a depositary every two years
bhas been held mandatory, Whore neither statute
nor agreament fixes the term of the depositary,
the relation ocontifhnss-during the mutual will

of the parties to the contract, and a desig-
nation will be presumed to continue until a

change 1is showa. In su¢h cases the government

may terminate tho relationship whenever the

publo safety requires it, but only by notice
of the eleoction to withdraw the deposit, The
depositary may terminate the relatlonship only

by notice of 1ts election to that effect and

the tender of the deposit. A redeaignation of
a depoaltary ls not necessary where the appolnt-

ment 18 expressly stated to continue untild

thers is a new advertisement for bids, Althoush

there 18 authority to the contrary, it is

generally hald that, where the power to appoint
is given in general terms, the appointing au-

thority cannot bind itself by appointing for
any definite time, but has at all times dis-

eretionary power of revocation; and unless there

13 express authckity to make & designation for

a definite time, the appolnting power cannot

make & bdinding appolntment for a term extend-
ing beyond its own term of office, but the suc~-

cessor has the right, on assuming the offics,
to make its own designation., 4 « "

We think that under the above mentiocned statutes

there is express authority to make a designation of a oounty

depoaitory for a definlte time, namely, two years,
above stated, a atatutory provia

And ag

ion requiring the seleaction

of a depogltory every two years has been held mandatory.

(In re Cameron Trust Company, 51 S, W. (24) 1025)
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For the purposses of this opinion, we must assunme
that the contract betwasn the bank and the county 1s a valld
and binding contract and that it was to coantinue for a period
of two ysera, We think that the above mentioned gtatutes and
the oontraot itself fix the term of the depository, and that

" such relation continusa for such time and ocannot be terminated
et will by either party to the contraot, Thersfore, we res-
pectfully answer the above stated question in the negative,

Trusting that the foregolng fully enswers your in-
quiry, we are ' :

Yours very truly
ATTORNEY GENFRAL OF TEXAS

MMM’
Ny .

Ardell Williams

Assistant
APP OVEDAUG 18, 1941
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